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sakuTrebis uflebis arsi adamianis uflebaTa evropuli 

konvenciis Tanaxmad

qveyanaSi mimdinare procesebi ragasakviria, rom arcerT saqarTvelos moqalaqes 

gulgrils ar tovebdes, magram amave dros sasurvelia yvelam misi SesaZleblobis 

farglebSi monawileoba miiRos maTSi imisda miuxedavad exeba Tu ara es konkretuli 

SemTxveva mas uSualod. am bolo xanebSi gaxSirebulma, sakuTrebis uflebis xelyofis 

faqtebma ki ganapiroba sazogadoebis gansakuTrebuli interesi xsenebul sakiTxze.

saqarTvelos moqalaqeTa sakuTrebis ufleba rasakvirvelia daculia konstituciiT 

da sxva adgilobrivi kanonmdeblobiT, magram amave dros ar unda dagvaviwydes rom 

arsebobs saerTaSoriso xelSekrulebebi da konvenciebi, romlebic ratificirebulia 

saqarTvelos mier da savaldebuloa Sesasruleblad, rogorc saqarTvelos moqalaqeebis 

aseve saxelmwifo organoebis mier. 

konkretul SemTxvevaSi saubari gveqneba adamianis uflebaTa dacvis evropuli 

sasamarTlos praqtikaze, sadac sanimuSod aris ganmartebuli adamianis uflebaTa 

evropuli konvenciis pirveli damatebiTi oqmis mniSvneloba da moqmedebis areali.

pirveli damatebiTi oqmi saqarTvelos mier ratificirebulia 2002 wlis 7 ivniss da misi 

pirveli muxlis sruli teqsti aseTia: 

`yovel fizikur an iuridiul pirs aqvs Tavisi sakuTrebiT Seuferxebeli sargeblobis 

ufleba. mxolod sazogadoebrivi saWiroebisaTvis SeiZleba CamoerTvas vinmes Tavisi 

sakuTreba kanoniTa da saerTaSoriso samarTlis zogadi principebiT gaTvaliswinebul 

pirobebSi. 

amasTan, winare debulebebi aranairad ar akninebs saxelmwifos uflebas, gamoiyenos 

iseTi kanonebi, romelTac is aucileblad miiCnevs saerTo interesebis Sesabamisad 

sakuTrebiT sargeblobis kontrolisaTvis, an gadasaxadebisa Tu mosakreblis an 

jarimebis gadaxdis uzrunvelsayofad.~ 

evrosasamarTlos precedentuli samarTlis Tanaxmad, pirveli damatebiTi oqmis 

pirveli muxli sami sxvadasxva wesisagan Sedgeba. pirveli gamoxatulia pirveli 

abzacis pirvel winadadebaSi da atarebs zogad xasiaTs, awesebs sakuTrebiT 

daubrkoleblad sargeblobis princips da moicavs yvelafers, anu vrceldeba iq,

sadac danarCeni ori wesi ver wvdeba. meore wesi, imave abzacis meore winadadebaSi 

exeba sakuTrebis CamorTmevis sakiTxs. imisaTvis rom dadgindes hqonda Tu ara 

sakuTrebis uflebis CamorTmevas adgili, amisaTvis aucilebelia Semowmdes ara 

marto formaluri eqspropriaciis an sakuTrebis gadacemis momenti, aramed 

amasTanave moxdes realuri situaciis gamokvleva imisaTvis, rom gamoCndes, hqonda 

Tu ara faqtobrivad adgili sakuTrebis CamorTmevas. mesame wesi, romelic 

Camoyalibebulia meore abzacSi, aRiarebs xelSemkvreli saxelmwifoebis 

uflebamosilebas, sakuTrebiT sargebloba marTon sazogadoebis interesebis 

Sesabamisad. 
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es wesebi unda ganvixiloT erTmaneTTan urTieTkavSirSi. meore da mesame wesi, 

romlebic exeba sakuTrebiT daubrkoleblad sargeblobis uflebaSi Carevis 

konkretul SemTxvevebs, unda gaviazroT pirvel wesSi Camoyalibebuli principis 

gaTvaliswinebiT. 

saqmeSi `pinkova da pinki CexeTis respublikis winaaRmdeg~ (ganacxadi #36548/97

“CASE OF PINCOVÁ  AND PINC v. THE CZECH REPUBLIC” 2002 wlis 5 noemberis 

gadawyvetileba) ganmcxadeblebi Ciodnen, rom maT CamoerTvaT keTilsindisierad da 

erovnuli kanonmdeblobis Sesabamisad mopovebuli qoneba da acxadebdnen, rom ar 

miuRiad adekvaturi kompensacia. isini apelirebdnen pirveli oqmis pirvel muxlis 

darRvevas.

am saqmeze msjelobisas evrosasamarTlom aRniSna, rom: `pirveli oqmis 1-li 

muxlis pirveli da umniSvnelovanesi moTxovna is aris, rom nebismieri Careva 

sajaro xelisuflebis mxridan sakuTrebiT daubrkoleblad sargeblobaSi unda iyos 

kanonieri, anu kanonier mizans unda emsaxurebodes. pirveli abzacis meore 

winadadeba iZleva sakuTrebis CamorTmevis nebarTvas mxolod `kanoniT 

gaTvaliswinebuli pirobebis dacviT~. sasamarTlos konkretul saqmeze msjelobisas 

swored es unda daedgina, kerZod: `arsebobda Tu ara `sazogadoebrivi saWiroeba~ 

pirveli oqmis pirvel muxlSi dadgenili meore wesis mniSvnelobiT. sakiTxze 

msjelobisas ki sasamarTlo aRniSnavs, rom: `sazogadoebrivi saWiroeba~ Tavis mxriv 

zogadi cnebaa da masTan dakavSirebuli gadawyvetileba, rom dainergos sakuTrebis 

CamorTmevasTan dakavSirebuli kanonebi, Cveulebriv, moicavs politikuri, 

ekonomikuri da socialuri sakiTxebis analizs.~

unda aRiniSnos, rom evrosasamarTlos ukve arsebuli gadawyvetilebebSi ar aris

saqarTveloSi arsebul identur realobasTan pirdapir kavSirSi myof sakiTxebze 

msjeloba, magram is ZiriTadi principebsa da standartebSi rac gamoiyeneba 

TiToeul gadawyvetilebaze msjelobisas, Zalian martivad SeiZleba aRviqvad da 

davinaxoT evrosasamarTlos xedva, misi Sexeduleba amaTuim sakiTxze da misi 

savaraudo Sefaseba konkretul faqtTan momarTebaSi.

winamdebare saqmeSi mTavroba amtkicebda, rom miwis Sesaxeb kanonis mizani iyo 

`1948-1989 wlebSi soflis da satyeo meurneobaSi gamoyenebuli uZravi qonebis 

mesakuTreTa sakuTrebis uflebebis konkretul darRvevaTa Sedegebis aRmofxvra~. am 

miznis misaRwevad SerCeuli samarTlebrivi instrumenti iyo `restitucia~; sistema 

miznad isaxavda sakuTrebis CamorTmevis dros Cadenili ukanono qmedebisaTvis 

reparaciis uzrunvelyofas da upiratesobas aniWebda sakuTrebis restitucias misi 

Tavdapirveli formiT. 

mizani, romelsac miwis Sesaxeb kanoni emsaxureboda, iyo sakuTrebis uflebis im 

darRvevaTa Sedegebis aRmofxvra, romelTac adgili hqonda komunisturi reJimis 

dros magram sakiTxze msjelobisas sasamarTlom daadgina, rom: `nebismieri 

RonisZieba, romelic ereva sakuTrebiT daubrkoleblad sargeblobis uflebis 

gamoyenebaSi, samarTlian wonasworobas unda amyarebdes sazogadoebis zogadi 

interesis moTxovnilebebsa da individis ZiriTadi uflebebis dacvis moTxovnebs 

Soris (Sporrong and Lönnroth v. Sweden, 1982 wlis 23 seqtembris gadawyvetileba, seria A # 52, 

gv. 26, punqti 69). saxeldobr, unda damyardes proporciulobis gonivruli 
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urTierTdamokidebuleba gamoyenebul saSualebasa da dasaxul mizans Soris, 

romelic miiRweva nebismieri saSualebiT pirisaTvis sakuTrebis CamorTmevis gziT

(Pressos Compania Naviera S.A. and Others v. Belgium, 1995 wlis 20 noembris gadawyvetileba, seria 

A # 332, gv. 23, punqti 38, da The former King of Greece and Others, ix. zemoT, punqti 89). amgvarad, 

wonasworoba, romelic unda damyardes sazogadoebis zogadi interesis 

moTxovnilebebsa da ZiriTadi uflebebis moTxovnebs Soris, irRveva, Tu Sesabamis 

pirs mouwia etvirTa `araproporciuli tvirTi~ (The Holy Monasteries v. Greece, 1994 wlis 

9 dekembris gadawyvetileba, seria A # 301-A, gv. 34-35, punqtebi 70-71).”

sasamarTlom amasTanave imsjela kompensaciis odenobis sakiTxze da daadgina, 

rom: `pirs, romelsac CamoerTva sakuTreba, unda mieces `mis RirebulebasTan

gonivrulad dakavSirebuli~ kompensacia, miuxedavad imisa, rom `sazogadoebrivi 

saWiroebis~ kanonieri mizani SeiZleba srul sabazro Rirebulebaze naklebis 

anazRaurebas iTxovdes~.

sasamarTlom aseve aRniSna, rom 1967 wels gadaxdili Sesasyidi fasi, romelic 

daubrunda ganmcxadeblebs, SeuZlebelia gonivrul kavSirSi iyos 30 wlis Semdgom 

RirebulebasTan.

amgvarad, sasamarTlom daadgina, rom: `ganmcxadeblebs daekisraT individualuri 

da gadaWarbebuli tvirTi, romelmac daarRvia is samarTliani wonasworoba, rac 

unda damyarebuliyo, erTis mxriv, zogadi interesis moTxovnilebebsa da, meores

mxriv, sakuTrebiT daubrkolebelad sargeblobis uflebas Soris. Sesabamisad, adgili 

hqonda pirveli oqmis pirveli muxlis darRvevas.~

evrokonveciiT aRiarebuli sakuTrebis ufleba moicavs yvela im sikeTes rac 

igulisxmeba sakuTrebaSi misi mravalferovani bunebidan gamomdinare. amJamad 

saqarTvelos winaaRmdeg ukve arsebuli gadawyvetilebebidan pirveli oqmis pirveli 

muxlis darRveva evrosasamarTlom daadgina saqmeSi: `S.p.s. amat-ji da nebaRiSvili 

saqarTvelos winaaRmdeg~ (`CASE OF AMAT-G LTD AND MEBAGHISHVILI v. GEORGIA” 

(Application no. 2507/03)) 2005 wlis 27 seqtembris gadawyvetileba da S.p.s. `iza~ da 

maxraxiZe saqarTvelos winaaRmdeg“ “CASE OF “IZA” LTD AND MAKRAKHIDZE v. GEORGIA”

(Application no. 28537/02) 2005 wlis 27 seqtembris gadawyvetileba.

zemoxsenebuli erTi saqmis analizic ki vfiqrob naTlad metyvelebs raoden 

didia gansxvaveba Sexedulebisa sakuTrebis Sesaxeb adamianis uflebaTa dacvis 

evropul sasamarTlosa da adgilobrivi xelisuflebis calkeul warmomadgenlebs 

Soris. arsebuli mdgomareobaSi saWiroa sazogadoebis aqtiuri pozicia idavon 

darRveuli uflebebis dasacavad da amasTanave advokatebis xangrZlivi Zalisxmeva

gamoiyenon is konkretuli samarTlebrivi procedurebi, rac arsebobs adamianis 

uflebaTa dacvis saerTaSoriso meqanizmebis saxiT.

nikoloz legaSvili

advokati

`konstituciis 42-e muxli~


